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August I  B, 2005
Larly Jensen
NELCO
P.O. Box 282
Price, Utah 84501

Stephen Powell
dba Powell Rock
376 Giruard Avenue
Price, Utah 84501

Dan Powell, dba Emery Resources,
148 South 1 00 Easr
Spanish Fork, Utah 84660

E. J.  Stokes
52 South 350 East
North Salt Lake, Urah 84054

Re: Chemy Hill Parl.: Mine.

Dear Gentlemen,

There has been no response to my letter of J une 29,2005. To the knowledge of the
Division, thet'e has also been no change in the conclit ions at the nline site, The Division has
detefmined thert it is obligated to take adclit ional action to reclaim all or part of the nrine site to
bring it into compliance with the requirements of the Utah Minect Land Reclamation Acr.

The Board issr-red its order in May of 2003 reqr-riring thar the mine be reclaiprecl or. I'ull
bonding providecl. There has been a long lr istory of eiforts by the Division ancl others to reclainr
and re-open tlre ntine, including the t 'entoval and sale of stockpiled mater-ial apcl e.stablishnrent of
the escrow ftrnd pursuant to the Reclamation Agrqement. The Reclamation Agreement wers
tet'nrinated and the escrtlwed funcls forfeited due to nlrrnerous pr.oblenrs on Ociober 20, 2003.
Althourgh a portion of the nrine was reclairne.l by Larry Jensen cilb/a NELCO under.ern
agreement with Stephen and/orDan Powell, there remarins over l2 acres of inadeqLrately
reclai med or Lln-reclainred lancl.



The Div is ion l tas co l r lp le tec i  i t .s  ca lcLr la t ion o1 ' the cur l rent  boncl ing r .eqr : i renrents for  the
e  n t i l e  s i te .  A  cop f  i s  e r t c losec l ,  The  es t in ra te  {o r  rec l l i n t i ng  the  e r r t i r . .  r , t -  i s$35 ,000 .  fo  in r . - , r .
t 'ec l i t t t la t ion o1- t l te  l t r ine the Di i , is ion cLu ' t 'ent ly  l ro ld .s  the $23,00Oin escrowed funds and the
snra l l  mine bond of  $ 1 7.000.

The Div is ion had l roped t l ra t  l r i r r ing would l reg in th is  sLurnrer  pnr-suant  to  the smal l  nr ine
pel ' l l l i t  i .ssLred to Lat ' t '1 '  Jen.sen on f lve of t l rese i lcres, bLrt apparently theoperation is not reacly to
pt 'oceec1. The srlral l  lni t te pelrtr i t  lee has been lenewecl, l l r t  t l re peimit remains in an inactive
stt l tLls. Since rt t ining wils neverbegun, the trond po.stecl i .s suL-r. ject to withdrawal. Unless the
snra l l  t t r ine boncl  is  nrade pennanent ,  and l iab i l i ty  for rec lanrat ion.of  the ex is t ing d is turbance
rvithin the .snral l  nr ine permit i l rei l  is made pai ' t  of the surety obl igation, this bonding cloes not
prov ide the necessal 'y  e l l is l l t 'ances to the Div is ion.  A conrmi tmentby the operator-orowner
regard ing the.st i l lL ls  of  t l re  l rond woulc l  a l lev iate.sonte o1 ' the Div i .s ion 's  concerns.  I f  the smal ]
lnine is act i t tated, or the t-roncl nracle appl icable to the cut 'r 'ent distur.bance within the small  nrine

: p-Ql ' t l l i I  area, then the anrount held in escrow con]cl be reduced t-ry about $5000 and that sLlm paid
to the appropriate persolts.

I f ' the stnal l  t t t i t tr :  pet ' l t r i t  cloes not corlnrence nrining, or the trond i .s not made applicable
lo tlie cLll 'rellt distr-tt't-lani:es rvitlrin the small nrine pelmir u,'ru ,'"g.u-clless of fr-rrther mining, then
tl le e.st j l t tated cost of t 'eclamation is ntore thaur the slnn cltn'ently held in escrow (even
discor-rnt ing the e.scalat ir l l l  f  or future years and the l0o/o contingency the estimatecl costs are
$25,600 which st i l l  exct:eds t lre esct 'ow). In such event, the Di; ision nray pr-oceed to f i le.a
Request_for Agency Action befole the Board, asking that the snial l  mine permit be terminated so
that the Division can pr( lceed to contract for reclanration of the entire site.

You are hel 'eby .eiven notice that unle.ss aclcl i t ional bonding a.ssl lrances are provided or
t 'eclatnlal iott  cotnmenced with 60 days that the Division wil l  proceecl with aclvert ising and other
actiOn.s t ls necessal 'y lo c-:ott t l 'act lol  leclanration of t l re Chelry Hil lnr ine site. In the event the
costs of t 'eclalt tat ion exceed the I 'uncls avai lable, the Division wil l  pLtrsue i t .s remedies against the
t 'esponsible pari t ies including Emery Resources, Dan Powell ;  Stephen powell  and ofhers who
rnay have had corrtrol or ownership ol ' the site and are thereby respon.sible for the disturbances
and Ior  lec lamat ion under  Utah law.

Sincerely,

Steven F. Alder-
Assistant Attorney General

cc:  Maly Ann Wright
Dalon Haddock



Doug Jen.serr
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:NCrflCE OF II{IENTION TO COMMENCE SMALL MIMNG OF.ERATIONS

16e,lnfor:rnational,requlre,rnents of this'fo{rn are'based on provisfons of lhe Mined Land
,Redarnatlon Ad, Title4e8i ljtah,Code Annotated l987i and he General,Rules a$'ffornulgated under:
thetjtah Mi nerals Regulatory P.mg narn.

ismall Mining Operations" nnans rnining operaliurs which disturb five crl"{esg:surfflce
ames at any 

-gi,/en,time;

r t . . ? t , r i . r t . t .

tits|:|FrAL rNhuFrqAr lpN (Rue HBl'r-3-1rl4f

Nqme ol aine; Chetru Hill Park /\int

Nune, of Person'or,E ity,Apptylm fol' FenniF; Ne
AiJdress
gty, E'tatei

t .

t .

L

Fhme.; "' -

E+nai! Ad dress: ----J-e.

Conp4ny (,) gprporat;* td Faflner:slrip ( )
OUier. ( )- Speci$tpe)

A corporalion rnugl he regislered with lhq':tiJale ol Uldh,

Individual ( )

ot,$orpgralions: Are,yotl
cr.r n:ehfl y reg ist ere d to : d o-bu s inmsl I n tn e,state of U ah ? Yes tr No

Businesg Ucense'#

t L; t Fr*rdscr.-

.3. |1|We of Operrtor (if,different frorn #21
Address::

5 ttwLL

CI$, $tate, A p:
Phone:
E+nallAddress:

Fax:



RlmI,{R-SI.IO

lf Fartrer:ohip or Individual:
Narne of {"t owner / partner:
Address:

Phone:

Phone:

Fa,t:
E.rnall Addreee:

N4rye of 2nd owner / Fartner:
Address
Qty, Etate,Zp:

Fax:

Fa,lr:

gty, State, ZFi

E rnoil Addr..cog:

lf Corporrtlon or Llrnited Uebflitv Entitrf,
Narne of Officers: - n/erl Frefurci Title:

'tt 
s (rlc t

TiUel
Tlfle:
Titlc!

4.

5,

t't"me €, X' 5 fo Ler 3.{b
Narne -_ Ad
Narne Addres:s
Narne

Ouyn erslrlp of lii n eral r:

llflitr. "{ .- ftrDilc:Erxnarn {oLM) u nausnal Foresr (r.rsF6) u
,*F_TJI,AFld/S,*od Sectionstr Stare Soreretgn tbnds tr 

I
O{her (flease Oescrbey _

urrn*eJ Sf.o[.] Addrsss, .c#,r{€ , . , _
Narne
N.arng_
Narne 

-- Address
Address
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BLM Lease or Frojed'File Nurnber(s) and/or USFS assigned Fnrject l.furnbe(s):_

Utah $tate Lease h&.rrnbe(s!

l lamc of Lcascc(r)

7. Have the rbovedurfrce and rninerul ownerc been notified in writing?Yesy 'No

lfno, vtrhy not?.

Phage beadw'sedfhafrT,sfate Trust Landcarc iry@,.nofificafr'ontoffroE'rzfsjionof Ol;Gas:nndMnins apne doesnl_yflfrrr *irg*'C,!;u,n"lir, # t,ffi;iL#ffi,jil1'Sr, te rru*Land,s,
ffiwaliat y,ry,yg aaWty on,srate rr:ust lan ds requires a ;krt-u;;i6$ iAl'i: notte to the rrusrLandsAft nlnlstmnatfi qlrioar,rygggpgy^,qtytt*.pn'uw,*,recrrnesJhadilil*it;iilI j:fi *r.Larrr/c Adnittbhation'(GlT.LA),:at (Ml) SS6-SfoO nrnorfn: o.,1on't*,qui*nis'tt. 

4 " retrtq('t/'r('r'r r 'l

9f$IT_fenn$q / QPeratgr !rye lsgal rigtrt to'enter rn{condrcr rninins
operdiona on the lrnd corrercd,ly thie notice? yes { }.lo

it, fEoJEaT LocATtoN & rilAp (Rde nocr-s-togl

1. Fmiect locaton (legal description):

AlgL u4,6. - t!r, ot
- 1/4,of ll4iof

tr14; 0t Ll4. st--

'!{{. 
!,gurtr,rr: 3b Tuarrrstrlp;. ll;t

1/4: Sedioni_ Twnshlp:
{/4: Section;:- Tcxffnshib:

Range;-:..€-
Range:
Rangu_

t;TIf ras, 'ql 3?f . tir:knorln) rTM xorrn , 4(O g tj O {Jt:knou,n)

!{anp of Quurl M4p for Lomtiu;
. t

2.

3.

An aqcuqgte bqugqryc bare,lpg $rnr.ng mplgg$igqqrrhe proposed smail rni.ninsopelatiolt TEst be subm!fied wjtr'trls nonicE: A USGS Z.S nrfnriteieri* ,ma;i;'* "
prereffed' The areas tq be,dislyrled,should,be plorted,in suffident Oerailio'ifrat fr.y
gn be jocated on he ground. tt ts recomrnended ltdith- ilntfi;;i o"ffiffi;;;'pllulo'uu,lfttletlb frlot HldlallB| arry'|lit*trtlstlttg,rJlstuilrarrrxri'lrr Ure lrtrTprllare vgrllilty
hat'he-ls,notrespQnslblefor. v

TJt*,ptryPssed ts H:,?l|ess),disturbedgfq Synd{y finc|ud|ng amesiltrau!,mads)
ehould'be rnafted In lhe field ON THE GROthlD wlth meraf i:Fogs (or urfn 

"or"* 
ornur

rgs3|tl epual g.{g{yfleq?}. }ta$qry shgyrd bq.Spg .l3t*ry spud.o so harlne nextt1Efher|r le|t l terd|rwt|urt |su|eartyv|s|tr iew|t l | ' . i l |elruKixteye.-,
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furmhilR-St,lO

lll. OFERATION FIAN {Rule RBII-}I08}
,/

1. Tlpe of rnining: $urface / Underground tr

pa,*r 4

2.

3.

4. Will any water, liquid chernicats, reagentr, or odter aotr.rtione be used, produced or
diachrrged ae pertpf the mining or mlillng proceee?
Yes r: l'1(, d lf.yeb' ptease rles-rrltre (arld exu'a Fragqs lf rreetJerJ)

Frovida a brief delcrlptlon of'flre pppoBed rnlning.opFratlon rnd onsite prucesElng
faclliU.ee (add extra,pages lf nepessflM,

shool 5*r fac+ f?"L

tr Ners Rond(e!: Length (ft) \Afidh' (fi)

tr lrnpraned Road(s): Length ,($) Wdtr, $)

tr1fl-1ry-r3$-T$ee a crEa gg.r be. {errrhedr J..- (aues ) p liEAs E spEctFy
EXAGTACREAOE - (tltit wiV he,usql tv ufetuu&cjqaety bvrd auruutil- tEr #W,

5.

6.

7l

I,

9 . .

10.

lv.

Prupoeed cornpletion dete proJect lf known (r,nonth, WaA, , A)gW&r ,aqb

(Rufg RFtT-} itIi,l09,& t 0g). 
lDrr u . r r .-.F' J _7_: r.y r. l

lfe rgoa1alion and ope,ration gbligalion ls to keep the ar:ea.dean gnd'sd'sa{e, mlnlmize hFeads to fl1blic
fl.ty,;r*!ur:n the land to,al.t11eful cond[on, and reestiblish atteasi roffi.fiI'oiitildlrinirt'G'-;g--rafive
smund:cover' TyipPTqllthlttitr$efeimSsF/Operatorwitl:needtd'perfomreJufiirriildii,iffiit:
or:at'ae connpteuon (unln one (1) yeaD of rnlnfng:'

| . Keapthe mining opemtion in a safe, daan, and anyimninnblly.stabk,condiffaa.

2, Permanenlly seal af sfiallh andtumels to preveot madhqized oraooiden(il eny.

.8' f@-lg holes with E fue fod ogtnw;,rrt sufiaae pfug: &t'ee th t en,cotrlter fru:ds.ar-,b be plugged:in,hesuosurrEce ;to pztlsn( aqaffer 6rn1F/,mnauon,

4, cqnqkucf bemq fences, orbsme,is, rlten needgf., abovehigft$ra{s aod etccauafbnq.

5 :Rem.Qu.F, r'solqfq or nad,mlize all loxic nmlerials in a mamer wmpafrHe with fa&d and state
tqguhftoor.

6. Reiltwv tll wasle u dalt.lt fruttt tilt wtu vltwxtvls,

tdinera!(e) to be rnined: Lrmc 1f or+

An'grln! {'m&rld to be extracted, rnoved or pruposed to ba rnoved:
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Fcrrrn h{R-St.1O

7. Dispose of any fra,sh, scnflp n1efal, nod, nnchioery, Ed htilding.
B' Conduct nining adrvrfies so,as to ntinimize ersston and contmlsedr'nrenf.

9. Reclaint all oads that are rct pd of a pemanenf hanqporih(ion rydem.
'f o' gtool<pilc topaoil and auitobirc evcrburdca priorro niniag.

I l. Sfabilize h rghvratls by b,ackfrllir' ' 
;;Ji?G"iiiiirarconbur, ,,;o #affi,#,ET# ,#l"XliuJuT#,"i#*ffi,i'vua; reshape the landto

| 2 
:fr\g.##e 

seedbe d lo a d,pth ofsir inctres by pocking, npping, doarryr, or harwwing. Leave,the

13' Reseed didurbedsr'a's wth a*aotabje rye,Tes, -(rhlroivisiog *gryllnnds a mixture of speoies ofgrasq,,fe, snd brolr4se seed an'd wit g:viide'aipecifcr*"errrr;f;q;rG;i'"

1L PI{'( ttg strJd with'a mrrylutd r fumt ddll, orbroadmsf {he seed Fdl iaf.he prBfen*6 frne fo seed.

Fa.p 5

rf: VARl4ltlgE REQUEST {RUe R64I-J-1101
Anyvarience ry4ue$,rnuet be f,pproved In writing bythe Divlsion,Y'es ff No tr

Anyplanned doslaions rtorn Rtles,R647s-107,'gperation,Fraclices, ffi47€-1og;,Flde ptuggingRequirernenrs; Ql"R647,9-109, Recf arnarion rnacllG;;,;;ffirir#;#r;;.dtil b;iffir,liu'obel ow an d jurriti cali on gf ven {dr,,rfre il,;ffi ot*q uesr(s).
Itern Nurnber

E- lo
Aolr*'d;^

sUR EfY (Act 4$'&z(:t )tsl)

Accesable'foms-9f 
.t*try rnalr{nflrde: pertfioaies of dgnosit letbn of cr,edrf surely bon* & casl.r. pleme

[*Itr Si.h tvp-r or F*erv voir ry|p.qo1 r" g"a; pr"iil fr, il hee :Eppropdate fonns.n certtricate of Deposit d Gtier of credri 
=fi-l*"t 

B0r'r-.El Olher
t"xl lx .t*-:::,1***);.,., ro rrrrnrrrrtf*r qrrh rrrriadia.rl
Check if srrpliesbl€:
tr R'edamdion surdy ,t 

*:*tffsted 
with ancther regulatory ageney (copy musr be,hcruded as prooQ:$ (arnount) (Agenqy narne



Form h{&S1,10 Pe,g:6

Vll. FERtil lT FEE [hl in ed Land Recl arn ation Act 4D.B-7({ }(in

The Utah Mined Land Redarnalion Act of 1975 [4eB-7(1Xi)] provides the authority'for,the
.assessrnent d pemnltting fees, Commenclng wlth the 1998 fiscalyear (July I - June 30),
pennit fees asssised to 0gg and'eIislirto ndices,of intention, and,annually ttiereater, urtil
rne proJect dlsurbance$ are successrully reclalrned by tne HerffHttee/ uperator ano relea$eo
by the Division.

Smalf Mlne t*9!ice9 Ieg!4lIEa $f50,00,1ee which musl eccompanythls ap:pttcatlon orltcennot
be ptocessed by tht Drvisron.

I|OJ!9Er The follorvring person(q) are authorlzed and deslgnated to rmeive Notloes of Violations,
,Gessatlon Orders and,all other Notices.requlred btr1the olviilon to be givin io the,permitteb or
operator:

Ten t cr! Nc/co Co&nn JrrsNarne:
Addrous:
Gity, Stale,,Zp:
Phone:
E-rnail Addres's:

Narne:
Aqdreqs:

E-inallAddress

,vlll. .siGNATu RE REgI,IRE M EI{.r

Signature of Pennitted Operator:l
Nar.ne (typed or priiled):

Titl e/Foslti on (lf appli cable

a
V' I

Bit". ilgv+,t*lrz- ,/E?@,/ , - , .
,O : rFORM$t Noticcs'inlr-.rrno-i62i2iit4 .dcr,

J?o*.o ohftk.tro hq+ and plecc,)l.rur Initirle dur thc'lint providsdf

/+ V I have enctosed the requlred,pennit fge.:

/+M .l^.|1:^1f:lf:l *:tp_'Tj:::.'*rlTt!: .1fty arnounr or have rnade
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State of Utah

Department of
Natural Resources

ROBERT L. MORGAN
Executive Director

Division of
Oil, Gas & Mining

LOWELL P. BRAXTON
Division Director

OLENE S. WALKER
Governor

GAYLE F. McKEACHNIE
Lieutenant Governor

Whb\t
August 13,2004

Dan Powell
Ernery Industrial Resources
I48 South 100 East
Spanish Fork, Utah 84660

Subject: Return of Small Mine Notice of Intent. Ernerlz Industrial Resources. lnc.
Cherr], Hill Park Ouarr),. M/049/021 . Utah Countli. Utah

Dear Mr. Powell :

The Division has reviewed your application for a small mine (received August
9,2004) and has determined that we cannot process it. Therefore, we are returning it
along with the $150 checkyou provided as an application fee. Please f ind them
enc losed .

Our investigation of the Cherry Hill site has determined that over 19 acres
have already been disturbed. This arnount of disturbance exceeds the amount allowed
for srnall mining operations. [n order for us to process a small mine application for
this site, the existing disturbance would have to be reclaimed down to below five (5)
acres. We are also aware that the Board of Oil, Gas & Mining has an outstanding
order at this site that requires, among other things, a bond in the amount of $43,500 to
be posted. Without this order being satisf ied, i t  wi l l  be dif f icult  for the Division to
process a permit fbr any further mining activity at this site.

l f  you have questions orwould l ike to discuss the return of this appl icat ion
fufther, please don't  hesitate to cal l  me at (801)538-5325.

Sincerely,

Daron R. Haddock
Permit Supervisor
Minerals Regulatory

D R H : i b
Enclosure: Application & check
cc: Steve Alder. AAC

Sidney Balthasau Unrau. Esq.
O :\M049-Utah\M049002 I -CherryHill\fi nal\ReturnNOI-08 l 32004. doc

1594 West North Temple, Suite 1210, PO Box 145801, Salt Lake City, UT 84114-5801
telephone (801) 538-5340 . facsimile (801) 359-3940. TTY (801) 538-7458. www.ogm.utah.gov

lltnh!

Program

Wtere ideas connect'"
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This Secrion ior DOG[,| Use

{Rei / isedJunezs2oo4) 
r r t ,O l^ i l  $%nf i" l "o;o*Fi leNo' :s/  

/

. l lo' t,el0T PermitFee$:
t . t  I  I

/ I /tLr {lltt
/  /  / r  v  ^  

( ) l  
sTATE.FUTAH

/\ ,/ n \ I / DEPARTMENT oF NATUML RESoURCES
( f\ v / | t kl DlvtstoN oF otL, GAs AND MtNtNG

\ \ v .4V , 1594West North Tempte Suite 1210 ,/ O^.',dA,(&' 
,"*n'i"i'lu'Bf;."ry-r*i*luuou,l'run-rnoo 

'ccF/PED

U\ 
NotcE oF rNrENroN ro coMMENcE 'MALL MTNTNG o"=*r,3,(gto4 -;::

The informational requirements of this form are based on provisions of the Mined Land "'vwQ
Reclamation Act, Tltle 40-8, Utah Code Annotated 1987, and the beneral Rules as promulgated under
the Utah Minerals Regulatory program.

"Small Mining Operations" means mining operations which disturb five or less surface
acres at any given time.

* * r k *

l .  GENERAL INFORMATTON (Rute R64Z-3-104)

1 NameofMine:  Cherrg  Hi l , l  Pqf  K

Name of Personjr EntityAppfying for Permi,t: E,mr<y Iud usLrr al Re sa nrcqTle,
Address: 14 E s_cM l66 East----:-

2 .

Phone. (8o I ) 36,4 -
E-mail Addrbss:

company o corporation f{, Partnership o Individual o
Other O-speci fytype)

A corporation must be registered with the State of Utah, Division of Corporations. Are you
currently registered to do business in the State of Utah? .M yes tr No

Business.License #

Registered Agent (as identified on business ricense): D a n L, P a w ell

Address:
Citv, State. Zip:
Phone: '(SIJE
E-mail ATdrdss:

3. Name of Operator (if different lrom #21
Address:
City, State, Zip:
Phone: Fax.
E-mail Address.

E*#fri857
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DEPARTMEI\TT OF NATURAL RESOURCES

C?
M

STATE OF UTAH

IN THE MATTER OF THE PETITION
BY THE DIVISION OF OIL, GAS AND
MINING FOR AI\ ORDER THAT DAN
POWELL, AND EMERY INDUSTRIAL
RESOURCES' INC. CEASE MINING
AND BE ORDERBD TO BEGIN
IMMEDIATE RECLA]VIATION OF
TIIE CHERRY HILL PARK MINE,
UTAH COTINTY, UTAH,

This cause came before the Board Oil, Gas and Mining ("the "Board") on Wednesday,

May 28,2003, at L0:00 a.m. in the Hearing Room at the Utah Department of Natwal Resources

located at L594 West North Temple Street, Salt Lake City, Utah.

The following Board members were present and participated in the hearing of this matter:

W. Allan Mashburn, Chairman
Robert J. Bayer
Stephanie Cartwright
Douglas E. Johnson
Samuel Quigley
J. James Peacock
Kent R. Petersen

Respondent Dan Powell, a natural person, represented himself. Mr. Powell testified on

his own behalf.

As described below, Respondent Emery lndustrial Resources, Inc. is a corporate entity

and was unrepresented.

FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND ORDER

Docket No. 2003-004

Cause No. M/049102L



The Division of Oil, Gas and Mining (Division) was represented by Steven Alder,

Assistant Attorney General. Messrs. Wayne Hedberg, Lynn Kunzler, and Doug Jensen, testified

on behalf of the Division.

The Board was advised by Kurt E. Seel, Assistant Attorney General.

At the close of oral argument, the Board deliberated to discuss the matter, to vote, and

then returned to the hearing room to announse its decision.

NOW THEREFORE, the Board, having fully considered the Respondents' oral argument;

the written briefs, arguments, and memoranda of the Division; the record in this matter; and

being fully advised, the Board voted unanimously to make and enter its Findings of Fact,

Conclusions of Law, and Order, as follows:

FINDINGS OF FACT

1. Notice of the Request for Agency Action, and of the hearing, was duly served on

Respondents and duly published as required by Ureu AourNrsrRArrvE Coop R641-106-100.

2- Emery Industrial Resources, Inc. (EIR) is a corporation incorporated under the

laws of the State of Utah.

3. EIR is a not a "natural" person as that term is utilized in Urnu ApyTNISTRATTyE

Coop R641-102-100.

4. Mr. Dan Powell is not an attomey authoizedto practice law in the State of Utatr.

5. On July 8, 1992, Dan L. Powell, dlb/aEmery Industrial Resources, filed a Notice

of Intention to Commence Small Mine Operations for an area known as the Cherry Hill park

Mine, located in Utah County, Utah, and generally described by Division permit no. M/04 glyyl.



6. Emery Industrial Resources, Inc. was incorporated in December 22, 1992.

7. On July 27, 1994, an inspection of the Cherry Hill Park Mine by the Division

revealed that the area disturbed by mining operations had exceeded the 5-acre limit for a small

mining operation.

8. The Division received an original Notice of Intention to Commence Large Mining

Operations on November 14, L994, filed by Dan L. Powell, as an authonzed representative and

agent for EIR.

9. Between Novemb er 14, 1994 and March 3, I 999, the mine operator continued

mining operations at the Cherry Hill Park Mine, and the Division negotiated with Respondents to

complete deficiencies in EIR's Large Mine Notice of Intention.

10. Respondents Powell and EIR submitted a revised Notice of Intention to

Commence Large Mining Operations on March 3, 1999.

1 1. One March 12,2002, the Division had a meeting with the Respondents to discuss

the status of the mining operation and their response to the outstanding technical deficiencies.

The Respondents agreed to provide a formal response to the Division no later than March 22,

2002.

12. On May 14,2002, the Division issued a Notice of Non-Compliance to the

Respondents, via certified mail and facsimile, ordering suspension of operations, posting of a

reclamation surety in the amount of $43,500.00, and submitting a response to the remaining

permit deficiencies.



1 3. On Janu ary 9, 2003 , the Division issued a proposed Agency Action to the

Respondents, and had the Action served via personal service on January L4,2003, by the Utah

Countv Sheriff.

14. On January 28, 2003, an Informal Conference was held between the Division and

the Respondents to discuss the January 9,2003 proposed Agency Action.

15. On February 20,2003, the Division Director sent to the Respondents his written

Findings of Fact, Conclusions of Law & Order in response to the January 28,2003 Informal

Conference. The Order required: 1) Respondents to immediately cease all mining operations

until written approval has been received from DOGM; 2) DOGM to inspect and file written

report on disturbances within 10 days; 3) if within 30 days EIR has not provided acceptable form

and amount of surety, DOGM will initiate an agency action before the Board asking for

immediate reclamation and payment of civil penalties. The Respondents reseived this letter on

February 26,2003.

16. Pursuant to the Respondents' March 19,2003 phone request for an extension of

time, on Marchz},2003 the Division extended the Respondents' deadline to submit the

reclamation surety to April 3, 2003.

L7 . As early as November 1994, the Respondents were advised of the statutory

requirement that they would need to submit an adequate mining reclamation bond prior to final

approval of the Large Mine Operation Notice of Intent.

18. On June 28,20Q2, Respondent EIRwas given its first formal written demand to

post a surety in the amount of $43,500.00, and since that date Respondents have failed to post

the required surety.



19. The Division has provided numerous extensions of time to obtain the required

surety including two extensions since the Informal Conference held Jan 28, 2003.

20. Most or all of the materials mined at the Cherry Hill Park Mine consisted of

consolidated limestone, the extraction of which required physical breaking of the rock.

21. The Disturbed Area at the CherrvHill Park Mine is currentlv 19 acres. more

or less.

22. The testimony by Division staff concerning the estimates of the disturbed area

and reclamation costs, demonstrate that these estimates were prepared in a professional and

competent manner and reflect standard engineering practices in the mining and reclamation

industry.

CONCLUSIONS OF LAW

1 . Jurisdiction over this matter is conferred upon the Board of Oil, Gas and

Mining ("Board") by UreH Conn Atwornrro $40-8-6(2) (2002) which empowers the Board "to

hold hearings and to issue orders" as may be necessary to enforce the provisions of the Act.

2. Uras Coop ANNor,q,rEo $40-8-16(3)(2002) provides that a Notice of Intention

may not be withdrawn until the operator is provided an opporfunity for a hearing before the

Board.

3. UrnH Coon AxNorareo $40-8-9(5Xa) provides for a public hearing before the

Board, for any notice of violation or order of cessation of mining operations.

4. UrnH AoutNtsrRATIVE Coop R64l -102 requires that all entities whom are not

natural persons be represented by attorneys.



5. Because there are insufficient reasons to deviate from the requirements of Urau

AovrNlsrRATIVE ConeR641-102, nordid the Respondent move the Board to deviate from its

procedural rules, Mr. Powell may not represent EIR in this matter.

6. Under Board regulation UrnH AoNaNrsrRArrvE CooE R64I-102-100,

Respondent Dan Powell may represent himself in this matter.

7. UreH AotvttNIsrRATIVE Conr $ R647-1-106 defines "gravel" and "sand" as

"unconsolidated" materials deposited by sedimentary processos.

8. The materials mined at the Cherry Hill Park Mine were not sand, gravel, or rock

aggregate as those terms are defined by the Regulations.

9. UreH Cooe ANNornrno $40 -8-I6(2)(b)(2002) provides for denial of the large

mine permit application, and the withdrawal of the existing small mining permit, for failure to

post adequate reclamation surety.

10. As of July 27, 1994, the Cherry Hill Park Mine was a Large Mining Operation

subject to the requirements of UrnH AourNrsrRArrvs Conn $ R64Z-4.

11. The Respondents, EIR and Dan Powell, violated UreH Coop

$40-8-13(1)(a)(2002), UreH Coop $40-8-14(I)(2002) (posting a surety in an amount as

determined necessary by the Division prior to beginning mining as a large mining operation) and

UrnH AounrsrRArrvE Coos g R647-3-113.

ORDER

A. Respondents' Notice of Intention of Commence Small Mine Operations,

}y{.10491032 is ordered withdrawn.



B.

Park Mine.

C.

Respondents are ordered to cease any and all mining operations at the Cherry Hill

Respondents Dan Powell and Emery Industrial Resources, Inc. have sixty (60)

fr
v.F,days from the date of the Board's May 2003 hearing (Ma 2003) to submit to the Division a

mine reclamation suretyin the amount of $43,500, and in a form which is acceptable to the

Division. If a Division approved surety in the amount of $43,500.00 is timely submitted, the

Respondents' Notice of Intent to Commence aLarge Mining Operation is approved.

D. If Respondents fail to submit a Division acceptable mine reclamation surety

within sixty days, the Board grants all additional relief requested by the Division in paragraphs

A., 8., C. and D. of the Prayer for Relief section of the Division's April 10, 2003 Notice of

Agency Action in this matter. If Respondents fail to submit a surety which is satisfactory to the

Division in compliance with paragraph (6A" above, the additional relief sought by the Division

shall automatically take effect and by this paragraph is so ordered. In summary, but not

modifying the relief requested by the Division in paragraphs A - D of its Prayer, the Division has

requested that Respondents be ordered to commence and diligently complete reclamation, that

the Division be authorized to complete the reclamation and to seek recovery of all reclamation

costs and expenses from the Respondents.

E. Notice re Right to Seek Judicial Review by the Utatr Supreme Court or to Request

Board Reconsideration: As required by UreH CooE ANN. $ 63-46b-10(e) and - 10(g), the Board

herebynotifies all parties in interest that theyhave the right to seek judicial review of this final

Board Order in this formal adudication by filing a timely appeal with the Utah Supreme Court

within 30 days after the date that this Order issued. UreH Cope AxN. $ 63-46b-14(3)(a) and -



16. As an alternatleto seeking immediate judicial review, and not as aprerequisite to seeking

judicial review, the Board also hereby notifies parties that they may elect to request that the

Board reconsider this Order, which constitutes a final agency action of the Board. Ureu CooB

ANN. $ 63-46b-13, entitled, "Agency review - Reconsideration," states:

1(a) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section 63-
46b-12 is unavailable, and if the order would otherwise constitute
final agency action, any party may fiIe a written request for
reconsideration with the agency, stating the specific grounds upon
which relief is requested.
(b) Unless otherwise provided by statute, the filing of the request is
not a prerequisite for seeking judicial review of the order.
(2) The request for reconsideration shall be filed with the agency
and one copy shall be sent by mail to each party by the person
making the request.
(3Xa) The agency head, or a person designated for that pu{pose,
shall issue a written order granting the request or denying the
request.
(b) If the agency head or the person designated for that purpose
does not issue an order within 20 days after the frling of the
request, the request for reconsideration shall be considered to be
denied.

Id. The Board also hereby notifies the parties that Ureu AoUINISTRATIVE CoDE R641-110-100,

which is part of a group of Board rules entitled, "Rehearing and Modification of Existing

Orders," states:

Any person affected by a final order or decision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than the 10th day of the month
following the date of signing of the final order or decision for
which the rehearing is sought. A copy of such petition will be
senred on each other parry to the proceeding no later than the 15'h
day of that month.
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing FINDINGS OF

FACT' CONCLUSIONS OF LAW AND ORDBR for Docket No. 2003-004, Cause No.

MJO49102I to be mailed with postage prepaid, this 2? day of June, 2003,ro the following:

CERTIFIED MAIL
7099 3400 0016 8895 8218
Dan Powell
262 South 800 West
Payson, IJT 84651

Dan Powell
As Agent for Emery Industrial Resources
P. O. Box 489
Price, IJI 84501

Kurt E. Seel, Esq.
Assistant Attorney General
Attorney for Board of Oil, Gas & Mining
160 East 300 South, Fifth Floor
P. O. Box 140815
salt Lake city, uT 84114-0915

Steven F. Alder, Esq.
Assistant Attorney General
Attorney for Division of Oil, Gas and Mining
L594 West North Temple, Suite 300
Salt I-ake City, UT 84116

Buck Rose
Utah County Community Development
100 East Center
Provo, I-IT 84601

E. J. Stokes
52 South 350 East
North Salt I-ake, IIf 84054
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